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INSTRULCTIONS:

"This is the decision in your case. All dovuments have been retmed 1o the office which originally decided yanrt case,
Any hetther inguiry muosl he mady @ that office,

TI yusw helieve the Law was inappropriataly applisd o the analysis ased in reaching the declsion was luconsiskent stk the
informacon provided ar with preccdenn decisions, you may file 2 motion W reennsider. Such 8 motion most slale e
reasory bor Tecansideration and be supported by any pertinent precedem decisions, Ane molivn we cecansider must be
filed within 30 duys of the deeision thar the mation seebs o reconsider, ay required inder % O F.R. 103 581600,

T you have new or additionad intermacion whick you wish e hawe considered, vou may file & mation 1o Teopen. Such
A morion i stale lhe new facts o be proved at the teopened procesling snil he suppotied by affilayis or other
dnenmuniary evidenes. Any motion W reopen mugt by tled within 30 days of the decision that the motion sceks i tenpen,
excepl thal failure 1o fle Botore this pericd expires may he cxonsed in the Jiserelivm of the Secvice where i s
demonstrated rat e debay was repsonable and beyond the coneral af the applicant of petilicoer. T

Al ByHicH mus be Oled widh the offioc which ariginally decided your case along with a fee of $130 a5 eequired yoder
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DISCUSSION: The wpreference wisa petition wasg denied Ly the
Director, WVermcht Service Center, and lg now belore the Ansocizte
Commigaioner for kEyxamination= on appeal . ke appesl will Le
i smissed.

The peticioner iz & restaurankt. It szeks to semploy the heneficiary
permanently in the United States as a gpecialty cock. As required
by =ctatute, the petition 1e accomgpanied by an individual lahor
certification approved by the Department of Labor. The director
determined that the pstitioner had not established that it had the
financizl akility to pay the beneficiary the proffsred wsoe as of
the Zilirg daze of the visz petiticn.

on appeal, counsel provides & stakem=ant and reguests 63 days in
which to submit a brief and/or evidencs to the Andd.  HNo furthker
documentation, howower, has been received. Therefore, a decisgion
wil" be made based on the record as it 2= presently constituted,

Seclion 203 (by (33 (A) (1) of the Immigraticr and Natiomality 2et {the
fect], B U.S8.C. 1LR3(ky (3} (A} (1], pravidez for the granting of
preferenco clagaification to qualified lwmidgrance whe are capable,
at the timne of pecitioning Lor classificstion under this parsgvqaph,
b perfcruirg skilled labor (requiring at Teast bwo years training
Sr experience), oot of a tomporary or geagonsl narure, for whizh
guaiilied workers arc nob aval_able ‘r Lue United Etates.

B O.7.R. 204.50g) {2) atales il pertinent part:

Ability of prospecitive emplover Lo pey  wetge. Ary
petition Tiled ov or for ac sonployment-hsascd immigrant
which reguires an olfer of employmcnt muat ke acoompanied
by gvidencve that the prospoctive Uoited Slates employors
haa the ability to pay tle prollsred wago. The
petiticrer must demonelrale this abiiity ab the time Lue
cricrvity date is sstzbiished zrd concinwing unkil tae
beneficiary obtaina lawful permanenl resideace. Evidonce
af this ability shall he eithsr - the form of copize of
arnua_ reports, federal Lax recurns, or audited Financial
statemencs.

Eligibility ir this matter hicges on the petitionerts ability o
pay tae wage olfered as of the petition’s Liling dats, which isa Lhe
date the regquest for labor ocerlilicazion was  acceoled for
proceasicg oy any office within the employmenl systew of the
Department of Lahor., Matwer of Wing's Tes House, 15 ILZN Do, 159
[heezo Reg. Come, 1977 Iere, the pelilion's filing date is
dammary 14, 2000, The neneficiaxy's salary as stated on the labor
certification Za S18.8% per hour (3% Zour week) ot #34, 379,80 per
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Counse’ fnitially submitced copies of the petitioner’s hark
statemsents for the perigd from December of 19299 through Juans of
2300,

Tke d-irector concluded that the evidence submitied did oot
establigh that the petiticner had the ability Lo pay Lhe proflfered
wage as of Lhe Tiling date of tZhe petition. On June 12, 24001, the
director requested additiconal evidence to establisa that the
petiticner lad the akility to pay the proflered wage as ol January
14, 2300, Lo include bthe pstitivner’s 13%9 coroora-e income Lax
returtn.

Ir respones, counsel submizted a cony of che pelLiliones's 1L99% Form
11208 1.5 Trcomg Taw Return for an & Corporaticr, and copies of
the petitioner s bank avatemerta for the pericd from Decsrher 28,
1%%% through Januar-y 28, 2000. The 1%3% federal tax return
reflected gross receipios of 5173,812; grosa profit of $39,872;
aompensation of officera of 52,849%; zalariez and wage= paid o
£19,6870; depreciation of $4,264; and an ordinary incems {loze) from
Crade or bLginress ac-ivities of 52,278.

The dirsctor deteormined cthat the additiconal s=swvidence did not
eztablish that the petiticner had the ablility to pay the proffered
waga and denied the pelilion accordingly.

G oappeal, counsel argues that the peotitioner hag esLablished izs
abllity to pay thne proffered waoe in 2000 oecause izs  bank
statemorts, assets, capilal, and deoreciation oxcocded fhie wage
offered. Jouwnsel [urther srgues thak "under Maztter of Sopneodaws, 2
I&N Dzo . 6lid (EIA 1562}, waeroe oo profit for previcos year is oot
commensurats with tho aalary specificalionz, a vina petit*on maey be
approven whore 1 is ghown Lhat business inocreazod avd expectalions
ot cortiruwued inerease o businoss and protits are reasonablc
exXpectations. "

Matter of Sonegawa, 12 L&N Jec. 6§12 (Rog. Tomm. 19671 relates to
petitions filed during urcharactevigtically wunprolitakls or
Fdiffioun years but only within a frawswork ol profitazble or
guccesalul years., The petitioning entikty in Sgnegawa had neen in
buziness Zor over 11 years and rvoubinsly earned a4 gross anual
ingome of about $100,900.00. During the year in wh-ch the pecilion
waz filed i that cags, Lhe petitionsr charged bugizsss locaticns,
and pa-d rent on koth the o0ld and new loocations For Tfive months.
There were largo mowing oo8ts ard also a pericd of Lime when tho
peliticner was unable to do regular buginess. The ERegicnal
Comoissioner cetermined that che petiticner's prospests for a
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regurption of avcoeastnl buginess operaticna were well sszablialked.
The petibllioner wasg a fashiion desigrer whoste work had been fealured
In Time and Look magazines. Iler clients included Miss Jniverse,
movie actrosses, and socloty matrons. The poetitioner's clicnzs had
been included in the liets of the best dressed Calitoraila women.
The petiticpeer lectured oo [ashicon design at desiygn and fashion
gshows throughout the Tniked States and az collegoesz arnd un-vorgities
in California. The ERegional Commisgioner'a delermiialion in
Sunsnaws was based in part on the petizioner's sound businczsa
reputation ard ocutstanding roputation ag a couturisere.

Coungel has provided e evidenee which estaklishes that unusual
circumebances existed in this case which parallel  those in
Sonsgaws, nor has it heon cstaklished  that 2000 wag an
uncharasbe<istically urprotitable year for Lhe pelilicnesr.

The pertiCicnss’yg Form 11205 Lor the 1%39 calendar yoar showa that
itz ordinary income wasz 51,378, Tas petitioner cotu.d not pay a
proffered wags o 534,379.80 per yeak out ot this locoms.

Regarding the bank etatements, bhe submisseion of z2uck cvidence does
not persdads bz Service thak the petitioner, iteslf, Las kthe
gbility to pay the oroffersd wage. -n Elatos Reslaurant Corp.
gtc. v, Sawa, 432 F. Supp. 1043 (3.0.M.¥Y. 1986, the court 1=1d
thaz the Service fcould rely on income tax returns as a kasia for
detormining a petiticner s ability te oay the protiered wage.
Furcher, in £X.¢.P., TFood Co., Ing. w. Zava, 423 F. Supp. 1080
(8.D.E.¥Y. 1%55), tkes court held that the Servise bad prooerly
relled on —he petitionnr'a corporate income tax re-urns= in finding
—he petiticreor coula not pay the proflered wage.

No additicnal evidence kas been rogeived to date. Accordingly,
after a revisw o Kho feceral tax recurn Eurnizhed, it iz canzcluded
Ehat =heo petiticnsr kas ool established that it a2ad sufficient
available fuads Lo pay the salary cffored at the cime of filing of
Clie pelLilion and conkimiing to preasnt.

Thne buerden ot proof in these oroooaedings rests szoelely wizh the
peciticrer. Section 291 of the Act, &8 U.5.0. 1361. The petiticaer
hae ok met —kab birvden.

ORDER ; The appeal is dismizsod.



